STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
PERRY HESLEP,
Petitioner,
VS.
Case No. 02-4809
PAYROLL MANAGEMENT, | NC.,

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

Pursuant to notice, this cause cane on for Adm nistrative
Heari ng before P. Mchael Ruff, duly-designated Adm nistrative
Law Judge of the Division of Adm nistrative Hearings, in
Shalimar, Florida, on February 25, 2003. The appearances were
as follows:

APPEARANCES

For Petitioner: No appearance

For Respondent: M chael WIIliam Mead, Jr., Esquire
Post O fice Box 1329
Fort Walton Beach, Florida 32549

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern
whet her the Petitioner, Perry Heslep, has suffered
discrimnation in his enploynent by being term nated because of

hi s age.



PRELI M NARY STATEMENT

Thi s cause arose on May 13, 2002, when the Petitioner filed
a conpl aint of enploynent discrimnation with the Florida
Conmmi ssi on on Human Rel ati ons (Conmm ssion). The conpl ai nt
all eged that the Petitioner had been discrimnated agai nst by
t he Respondent in violation of Sections 760.01 through 760. 11,
Florida Statutes (2002).

In essence, the Petitioner has all eged that the Respondent
commtted an unl awful enploynent practice by termnating him
al | egedly because of his age. The allegations in the conpl aint
were investigated and on Novenber 5, 2002, the Conm ssion issued
a determ nation of "cause" to believe that a discrinm natory act
occurred. The Petitioner then filed a Petition for Relief and
was granted a formal proceeding and evidentiary hearing. The
heari ng was held at the Okal oosa County Courthouse Annex in
Shal i mar, Florida, pursuant to notice, before the undersigned
adm ni strati ve | aw judge, on February 25, 2003.

The cause cane on for hearing as noticed. Upon convening
the hearing it was determned that the Petitioner had failed to
appear. A substantial period of tine, in excess of one-half an
hour el apsed and the Petitioner failed to make any appearance.
The Petitioner has the burden of proof and a Recommended Order
of Dism ssal could be entered based upon the Petitioner's

failure to appear without justification, of which there has been



none filed or conmunicated to the judge. Nevertheless, the
Respondent el ected and requested to put on its case-in-chief in
order to preserve its evidentiary position on the record and to
advocat e di sm ssal predicated on evidence. Accordingly, the
Respondent was permtted to put on its case. The hearing was
duly noticed, the notice was transmtted to the Petitioner's

| ast known address of record and the Respondent had all its

Wi t nesses in attendance.

Upon concl udi ng the taking of evidence, the Respondent
requested that a transcript of the hearing be nade and filed
with the Division of Adm nistrative Hearings and requested a
period of 30 days in which to submt a Proposed Recommended
Order. Those requests were granted and a Proposed Recomrmended
Order by the Respondent was tinely filed and has been consi dered
in the rendition of this recommended order.?

FI NDI NGS OF FACT

1. The Petitioner, Perry Heslep, was two weeks away from
his 38th birthday when he was hired by the Respondent, Payrol
Managenent, Inc. (PM) as an investigator. He was hired on
January 27, 2001. When he was renoved fromhis job as
i nvestigator he was only 39 years of age, |less than two years
ol der than his age when hired.

2. The duties of an investigator consist of sitting in a

vehicle and attenpting to observe and filmindividuals who m ght



be defrauding the workers' conpensation fund. Such an
investigator, as M. Heslep, filmed such individuals on video-
tape so that it can be ascertai ned whether they truly have
physi cal inpairnments justifying worker's conpensation awar ds.

3. The only physical attributes an investigator nust have
to work for PM are the ability to drive a car and the ability
to hold a small, |ight-weight video canera.

4. A PM investigator, who is 64 years of age, 25 years
ol der than the Petitioner was when he was term nated as an
i nvestigator, and who had the sanme duties as M. Heslep, plus
addi tional duties, had no trouble with the physical requirenents
of being an investigator. The physical denmands on a PM
i nvestigator were not such that an individual who was 39 years
of age woul d have any trouble fulfilling those duties. In fact,
M. Heslep had no physical problens related to age which woul d
keep himfromfulfilling his duties as an investigator for the
Respondent PM .

5. \Wien he was renoved fromhis role as an investigator,
M. Heslep was only 39 years of age. This made hi m younger than
the average age of PM enployees. Today the average age of
PM's investigators is 40.7 years of age, which is ol der than
M. Heslep was when he was term nated as an investigator.

6. Statistically, PM investigators that were M. Heslep's

age or older, are nore likely to keep their jobs than those



younger than M. Heslep. There is no statistical evidence
i ndi cating that PM discrim nated agai nst enpl oyees based upon
age.

7. The fact that M. Heslep was hired only tw weeks
before his 38th birthday indicates that his term nati on when he
was only 39 years of age by PM was not discrimnation based
upon age. The younger enployee that was hired the sane day that
M. Heslep was term nated as an investigator, was scheduled to
begin working for PM as an investigator, regardl ess of whether
M. Heslep renmained an investigator or not. M. Heslep was thus
not replaced by a younger enpl oyee.

8. There were no enpl oynent decisions made by PM t hat
woul d indicate a pattern of discrimnation based on age. There
was no nention of M. Heslep's age by M. Heslep, anyone
representing himor anyone at PM, when he was hired, while he
was enpl oyed, when he was termnated, at his unenpl oynent
conpensati on hearings or at any other tinme prior to filing of
t he conpl aint of enploynment discrimnation leading to this
proceeding. There is no direct evidence of discrimnation
agai nst the Petitioner or any other enployee at PM based on
age.

9. PM has nade special efforts to recruit and hire
investigators that were significantly older than the Petitioner,

both before and after the Petitioner was enpl oyed by PM.



10. The Petitioner was unable to drive a conpany vehicle,
unli ke other PM investigators, because PM's insurer would not
al | ow soneone convicted of DU to drive a conpany vehicle.

M. Heslep's DU conviction was significant since he would
frequently be late or mss work entirely because of nechani cal
probl ens attendant to using his personal vehicle. He was
routinely late for work and routinely left work early to neet
his children after school

11. M. Heslep was often absent from work w t hout
perm ssion for extended periods of time. He sonetines would not
answer his conpany tel ephone to avoid contact with his enpl oyer.
Hi s unexcused absenteei smfromwork had a negative inpact on his
performance at work. He was told before he was hired that the
job of investigator was "results oriented,” neaning that his
| evel of performance was based on the ampbunt of video
surveillance tape he produced. He production of video
surveillance tape fell far bel ow what was expected of PM
i nvestigators.

12. M. Heslep was warned by his supervisor on a nunber of
occasi ons that he was not produci ng enough video surveill ance
tape. He acknow edged that he was not produci ng enough vi deo
surveill ance tape, but still failed to performthe job he was

hired to do and was being paid to perform



13. Because of his sub-standard work performance, PM's
Vice President of Human Relations, WIllie Farrow, attenpted to
re-assign the Petitioner. Since the Petitioner had a propensity
to arrive to work late or to | eave work early, M. Farrow felt a
position within the PM organization where M. Heslep could be
nore cl osely supervised woul d be nore appropriate. The
i nvestigative position he was in allowed enpl oyees to work
Wi t hout supervision. M. Heslep refused this position
assi gnnent however.

14. The decision to assign M. Heslep to a new position
within the PM organi zation had nothing to do wth the fact that
he was 39 years of age. The decision was based purely on PM's
supervi sory personnels observation, a good faith belief that
M. Heslep's work perfornmance was sub-standard and because of
the nultiple, extended periods of unexcused absenteeism There
is no evidence which would suggest that the decision was based
upon M. Heslep's age. Wen M. Heslep refused the new position
he was term nated.

CONCLUSI ONS OF LAW

15. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Sections 120.57(1) and 120.569, Florida Statutes.

16. Assumi ng arguendo that the Petitioner had adduced

evidence of a prima facie case, which he did not, because he




failed to appear at the hearing, the Respondent woul d have the
burden to establish a legitimte, non-discrimnatory reason for
renmoving the Petitioner fromhis position as investigator. See

Law ence Zaben v. Air Products Chemical, Inc., 129 F.3d 1453, at

1457 (11 Grcuit 1997), dark v. Coates and dark, Inc., 990

F.2d 1217, at 1227 (11 Grcuit 1993).

17. An enployer's good faith belief that an enpl oyee's
work is sub-standard is a legitinmate, non-discrimnatory reason
for renoving the enployee or term nating the enployee. dark

990 F.2d at 1228, Young v. General Foods, Corp., 840 F.2d 825 at

830, (11 Circuit 1988).

18. The Petitioner's superiors and supervisors at PM had
a good faith belief that the Petitioner's work perfornmance was
sub-standard for a variety of reasons, delineated in the above
findings of facts. PM therefore established a |egitinate,
non-di scrimnatory reason for termnating the Petitioner from
his position as an investigator.

19. Once an enployer in a discrimnation case articul ates
a legitimate, non-discrimnatory reason for the adverse
enpl oynent decision, the burden is then placed on the Petitioner
to introduce "significantly probative evidence showi ng that the
asserted reason is nerely a pretext for discrimnation." Cark

990 F.2d at 1228.



20. The Petitioner presented no direct, circunstantial or
statistical evidence, patterns or facts, nor could any facts be
gl eaned from PM's evidence, that would in any way suggest that
the Petitioner suffered an adverse enpl oynent decision because
of his age. The Petitioner failed to appear and thus wholly

failed to introduce any evidence of a prim facie case, and no

evi dence whi ch woul d show that the enployer's asserted reason
for renoving himas an investigator was nerely pretextual and
that the enpl oyer had really discrimnated agai nst himbased on
his age. There is sinply no evidence whatever to show that the
Petitioner's age was any notivating factor at all in the

enpl oynent deci sion at issue.

RECOMVENDATI ON

Havi ng consi dered the foregoi ng Findings of Fact,
Concl usi ons of Law, the evidence of record, the candor and
denmeanor of the w tnesses, and the pleadi ngs and argunents of
the parties, it is, therefore,

RECOVMENDED:

That a Final Order be entered by the Florida Comm ssion on
Human Rel ations dismssing the Petition for Relief inits

entirety.



DONE AND ENTERED this 3rd day of April, 2003, in

Tal | ahassee, Leon County, Flori da.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 3rd day of April, 2003.

ENDNOTE

1. M. Heslep has offered no justification for failure to
appear at hearing. Notice was sent to his |ast known address.
On the day before issuance of this Recommended Order he advised
that he wanted to respond to the Proposed Recommended O der
subm tted by the Respondent and produce evidence. However, it
IS inappropriate to re-open the proceedings to do so. This
woul d amount to a denial of fundanental fairness and due process
of law to the Respondent. The Petitioner has not made any
comment or communi cation regarding justification for failure to
appear at the hearing, which was the place and tine for himto
put on his evidence.

COPI ES FURNI SHED.

M chael WIliam Mead, Jr., Esquire
Post O fice Box 1329
Fort Wal ton Beach, Florida 32549

M. Perry Heslep

190 M ramar Street
Mary Esther, Florida 32569
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Ceci| Howard, General Counsel

Fl ori da Comm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway

Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency C erk

Fl ori da Conm ssi on on Hunan Rel ati ons
20009 Apal achee Par kway

Suite 100

Tal | ahassee, Florida 32301

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the final order in this case.
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